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Thmmumsﬂwmmraﬁmnfmadmmomﬁshhnbimmmekuhermmwmw
providing fish passage at Federal Ensrgy Commission (FERC) licensed hydroelsctric projects. .
My staff has participated in several productive discussions with license applicants, resource
agency staff, and environmental groups concerning opportunities to protect, mitigate, and
enhance anadromous fish habitat through the Federal Power Act (FPA). We are pleased with the
progress made to date and enconrage yon amxd your staff to continue participating in thess
discossions. 'We believe that a negotiated settlement to relicensing issues will ensure a more

" robust License with greater balance of public benefits. Alternately, a failure to participate in
settlement discussions may result in undne delays in the licensing process and result in
pmmctlon.mmgntlon andenhmnnt(PM&E)mwiﬂlhuwtﬂntynMngboﬂl

Scveral runs of Central Va]]cy spring-mn Chinook salmon (aumﬁm mhammha)md

Central Valley steelhead (Oncorfrynchus mykiss) are listed under the Federal Endangered Species
Act (ESA) as threatened or endangered, and the National Marine Fisherles Service (NOAA

/)
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Fisheries) is responasible for protecting and recovering these fish. Pecific Gas and Electric
Company (PG&E), South Featber Water and Power (SFWP), and the California Department of
Water Resotirces (DWR) operate several projects in the Feather River basin which block access
to upstream habitat that is within the historic ranges of these species, and, therefore, have a
significatit role to play in current protection and recovery efforts. These projects include, but are
not lirited to, Poe (P-2107), Rock Creek-Cresta (P-1962), Bucks Creek (P-619), Upper North
Fork Peather River (P-2105), DeSabla-Centerville (P-813), South Feather (P-2088), and Feather
River (P-2100). Several of thess projects ave in varions stages of FERC relicensing,

In the Federal Water Power Act of 1920 (FWPA),' Congress granted FERC exclusive.authority

to license non-Federal projects determined by the FERC to be "best adapted to a comprehensive
scheme for improvement and utilization” of a river basin (emphasis added) for navigation, water
powerdev:lapment,mdoﬂlerbenaﬁcmlmbhcm ’IheFWPAwasre—mamdleSSnPart
I of the FPA.

Section 10¢a)(1)? nftthPAestahlishesdlecmnpmhensivedevclopmmtstandmﬂwhichmh
praject must meet to be licensed. A licensed project shall be:

...best adapted to a comprehensive plan for improving or developing a waterway or
waterways for the use or benefit of interstate or foreign commerce, for the improvement
and utilization of waterpower development, for the adequate protection mitigation and
enhancement of fish and wildlife (including related spawning grounds and habitat), and
for other beneficial public nses, including irrigation, flood control, water supply, and
recreational or other purposes....

Pursnant to this standard, the Commission must explore all issues relevant to the public interest,
WM(mdepeungwhnmymmmgemmﬁmm. '
flood control, navigation, fish and wildlife, munic:pal water supply, and recreation. In the
Electric Consumers Protection Act (ECPA) of 1986,3 Congress amended Section 4{¢) 1o requine
the Commission to give squal consideration to developmental and non-developmental valoes. In
addition, FERC is mandated to ensure that any license issued is consistent with existing .
“Comprehensive Plans”. FERC has nurnerous Comprehensive Plans on file that speak to the
issue passage for anadromous fish in the Central Valley. Appendix A (enclosed) provides a list
denmhnmemmdbegshuonwhwhmmhmm:wmlmdappmwhforﬁﬂ:

'passagaonthBFuﬂmR:m

141 Stat, 1063 (1920)
1§ US.C. § 803{(a)X1)
*p 1. 99-495, 100 Stat. 1243 (Oct. 16, 1986) (codified at 16 US.C. § § 71a, et 3eq)




Scction I8 of the FPA

Section 18 of the FPA expressly grants to the Department of Conunerce and the Department of
the Interior (Departments) exclusive anthority to prescribe fishways. Section 18 states that the
Commission must require construction, maintenance, and operation by a licensee at its own
expense of such fishways as may be prescribed by the Secretary of Commerce or the Secretary of
the Interior. Fishways prescribed under Section 18 by the Departments are mandatory upon the
Commission. Within the Department of the Interior, the authority to prescribe fishways is
delegated from the Secretary of the Interior to FWS Regional Directors. Within thé Department
of Commerce, the authority to prescribe fishways is delegated 0 NOAA Fisheries Regional
Administrators. Thercfore, FWS develops all fishway prescriptions issued by the Department of
the Interior under Section 18, and NOAA Fisheries develops all the Department of Commerce's
fishway prescriptions.

Aﬂdiﬁmﬂly._thecmhaverwmﬂynﬂdmuedmmwiﬁmwmmaﬁmﬂw' _
Services' implementation of the fishway prescription process. In following Escondido, 466 U.S.
765 (1984), the couris have continued to hold that the exetcise by the Secretaries of their

zuthority under Section 18 is mandatory upon the(‘.‘ammlmon@mm&ﬂmm;%g,m
¥, FERC, 78 F.3d 659 (D.C.Clr, IWWWIBFMW Cir.
1997); Americen Rivers v, FERC, 187 F.3d 1007 (9" Cir. 1999)). Additionally, the Services'
fishway prescriptions must be supported by substantial evidence in the administrative record
before the Commission and be reasonably related to Service fish passage goals (Bangor-

Hydroelectric Co,, Inc.. v, FERC, 78 F.3d 659 (D.C.Cir. 1996)).

Scope of the Federal Power Act

It is implicit that in order o provide for “protection, mitigate of damage to, and enhancement of
fish and wildlife.....,” FERC must first cvaluate enviromments! impacts. The FPA clearty
distinguisbes between the project boundaries and the environment affected by the project (action
area). For instance, FERC's relicensing regulations at 18 CFR 16.8(b)(i) retuire that the
applicant provide detailed maps of the project boundaries, and at 16.8(b)(iv) the applicant mast
additionally provide ani identification of the environment affected, or to be affected, and -

~ proposed mitigation. mm&mmmmﬁamdh
affemdenvimnmmufltmdnmuthepmjeﬂboundm

Further, hmmmwnmhimwhaﬂmapﬂmuls
CFR 4.41(f)(3), FERC requires information on fish and wildiife "in the vicinity of the proposad
_'pmjwt "nutju.stﬂnpmjmtbuum Inl&CFR4.41(ﬂ(3)(i).FERqunhwadﬂmﬁpumof

Fish and wildlife. TinuFERCcleaﬂydisﬁuguuhubutmtbemmmdthomtyfur
purposes of considering impacts on natral resources. :

Regﬂaﬁmmgomingtbemofmeﬁmmappﬂmﬁquﬁmmeindmimofm
Exhibit E. FERC's guidance on what must be in Exhibit E includes a sammary of the regource

cew R,
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agencies' views on resource needs in the project vicinity and region. This further confirms the
absolute requirement to collect information on resources affected beyord the project boundaries,
From a pmrely scientific basis, by its very nature, a dam could affect resources well beyond
project boundasies. If the project is affecting the snvironment upstream or downstream of the
acinal project boundaries, it would be arbitrary to consider and mitigate only for impacts
occurring within the project boundaries. Further, FERC has the aunthority to collectively
formulate and impose PM&E measures on more than one license at a time. On past occasions
where public resource and licensing decisions overlapped within a shared watershed, FERC has .
collectively evaluated impacts and imposed PM&E measures on multiple project licenses within
the watershed. For instance, in the Ohio River proceedings, FERC collectively evaluated direct,
indirect, and cumulative impacts (including water quality and fish passage) and imposed PM&E
measures for over a dozen different project licenses. SmhwﬂmmyhcnmaryforFERCto
meet the comprehensive development and balancing standards of the FPA.* - .

Q. l -

Under FPA, NOAA Fisheries has the authority to prescribe fishways at the Oroville project
(P-2100) to allow for the safe, timely, and effective passage of fish into their historic habitats.
These facilities and operations are feasible for Oroville Dam. Accordingly, PG&E, SFWP, and
DWR have a concurrent legal obligation to address their projects’ effects on anadromous fishes,

including implementation or funding of prescribed fishways and other protection; miﬂgntlon and
enhmcemuﬂmmsmumqmmdbyFERCmmnsuhmunw:thNﬂAAthmandothu

resgurce agencics.

duwmatmnnyfamlmeeintlwﬁmherlﬂmbmn wemprepmdtnexplumultemﬂv:and
potentially more cost-effective options, The settlement process for the Feather River project
(P-2100) is currently developing a plan to return a small number of Central Valley spring ran
Chinook salmon and Central Vallsy steelbead to the Seneca Reach of the North Fork Beather
River. Under this preliminary plan, adnlts would be collected at the Feather River Fish Hatchary -
ladder, and tranaported by truck to onc or more locations o1 the Seneca Reach.  Initially, a
temporary screening facility would be put in place above Belden Forebay, which would be
replaced later by a cost-¢ffective permanent facility if resnlts of tests were satisfactory. Juveniles
would be tagged and transported back down to the Lower Feather River for release. Oﬂ:ner :
runhuwculdbeeetabhahedlm .

NDMEshuiesufmmauyreqmungthatPG&E SFWP, mdDWanrmpmﬁﬂlymthe
developiment of these alternatives. Otherwise, NOAA Fisheries may be required to implement
"~ stratogies toprotect and recover anadromuus Tishes without the iuputof all panies. FERCis -

* Also see See Plutte River Whooping Crane Critical Habitat Maintenance Trust v, FERC, 962 F.2d 27, 34 (D.C.
Cir. 1992) (bolding that “FERC was pot required to first determine extent to which first power districi{licensee],
rather than second power district [licensee] was reapansible for alleged harm ta birds. .. prior to imposing...flow
conditions [on first Ecensoe]).
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supportive of & watershed approach to these issues,” Currently DWR, the U.S. Fish and Wildlife
Service, the U.S. Forest Service, California Department of Fish and Game, the California State
Water Resomrces Control Boand, the California Federation of Fly Fishers, American Rivers,
CalTrout, several Native American tribes, and many others are helping to develop an Ecological
Commiftee to recommend coordinated protection, mitigation, ank enhancement measures
regarding environmental issues in the Feather River Watershed. Again, we urge you o betome
fully engaged in thess processes by sending a representative with decision-making authority to
funture meetings if you are not already planning to do so, and to support a program which wil
_ improve the status of these species via fish passage. ' Please contact Mr. Eric Theiss by telephone
at 916-930-3613 urbyelec&onicmﬂlﬂWMmorﬂerwbeappmedofﬂc

ze

Steven Edmondson
Northern California Habitat Supervisor
cc:  Magalie Roman Selas (8 copiss) |
Secretary
Federal Energy Regulatory Commission
888 First Street, NE
Washington, DC 20426
Howard Brown |

’WMMWMWMMn&ESﬁSWTWWEhﬂ:M
Licenting Pracess, mﬁmmmcmm :



Appendlx A
Legislation and Management Plans c::nslstant with
Fish Passage at Orovllle Dam'

State of California

(a) Salmon, Steclhead Trout, and Anadromous Fisheries Program Act (Senate Bill 2261)

In 1988, the State logislature passed the Salmon, Steathead Trout, and Anadromous
Fisheries Restoration Act (Chapter 1545/88/Senate Blll 2281), which established the
long-term goal of doubling anadromous fish populations from their 1988 abundance
levels by the end of the century. This Act precipitated several plans for restaring Central
Valiey anadromous flsherles populations and their habitat: the Central Valley Saimon .
and Steethead Restoration and Enhancemsnt Plan, and Restoring Ceniral Valley
Streams. In general, these planning documents have outlined efforts to restore Chinaok
salmon populations, and have assumed that steslhead populations would secondnﬂ!y
bensefit from the resioration measures. Restorafion aclivities currently being
implemented as a result of these plans, and Califomla Senate Bl 1086 (deacdbud
below) include: a pilot pumping project to improve fish passage at Red Bluff Diversion
Dam, installing water femperature control devices at Shasta Dam and Whiskeytown
Reservolr, comecting fish passage problems on several Sacramento River tributaries,
and acquiring riparlan woodland areas alkong Butte Cresk and the Sacramento River. As
part of the Salmon, Stealhead Trout, and Anadromous Fisheries Program, the
Stoslhead Management and Restoration Project was also established In 1891. The
California Department of Fish and Game (CDFG) haa produced a draft plan which . -
outfines management activities for the restoration and maintanance of Califomia's
steelhead populations. In the Central Valley, the CDFQ's focus for steethead restoration
is on recovering wild populations and restoring hatchery-maintained runs. As an
example, the draft plan outlines measures for the Sacramento River include comrecting
ﬁsh'passaga and scresning problems, agrk:uttural drainage. and haavy metal poilution
Deer, and Antslope Créeks have the graateat potentia for restoration of wild staalhaad

! Source: Stesihead Consarvation Efforts - A Supplement to the Notice of Determination for
Waest Coast Steehead under the Endangared Species Act. National Mari'la Fisheries Service,

Auguet 1968,
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populations, and the plan recommends improved flows in the lower reaches by
exchanging groundwater for surface flows, A monitoring program has alec recently been
established to assess adult stoelhead numbers In Mill and Deer Creaks. In addition, the
CDFG plan recommends tamperature and flow regimes for the Yuba River; adequate

.minimum Hows, flow fluctuation standards, and water temperaturas in the American

River as well as storage levels in Folsom Reservolr. The CDFG has developed several
other fishery management plans for Central Valley strearms including: the Lower Yuba
River fishery management plan; the Lower Mokslumne River Fisheries Management
Plan; and the Steelhead Rasioration Plan for the American River. Implementation of

.- actions identified In thase plans will also assist in restoring Central Valley steelhead In
the rivers below tha dams as mandaied under Senate Bill 2261. _

(b) The Keene-Nielsen Fisherles Restoration Act of 1985

This Act states that Califomla intends to “make reasonabie efforta to prevent further
declines in fish and wildlife, and intends to restore fish and wildiifa to historic levels
where possible. Just over 15 million dollars were inttiafly authorized In approved
legisiation; howevat, only 11,25 million dollars were actually appropriated between 1885
and 1987. The Act was rewordsd through 1990 legislation to closaly tie expenditures
from this account te projects called for under the Salmon, Steelhead Trout, and _
Anadromous Fishetlos Program Act of 1988; howsver, the legislation provided no
funding to the Keene-Nelson account, nor have the budgets of subsaquent govemors.

{c) California Fish and Game Commission's Steelhend Rainbow Tront Policy |

This policy of the Calliomia Fish and Game Commisslon (CFGC) was recently updated
and amended. The pollcy recognizes the need to protect ganetic integrity and habitat of
all stocks and places management emphasis on natural stocks. The policy declares:
Menagement of steelhead will be directed towarda protection and malintenance of
populations and genatic integrity of all identifiable stocks; rescued juvenile stealhead
muet be retumed to their natal stream, and rescue will only ba allowad when fish can be
held untll habltat conditions improve; restoration and acquisiion plans will be developed
and implemeanted to safeguard critical habltats such as astuaries, lagoons, and .
spawning and rearing areas; and securing necessary instream flows; existing stesthead
habitat shall not be diminished further without offsetting mitigation of equal or greater
long-term habltat banefits; sport fishing for adult and juvenile stealhead will only be
permitted where CDFG has detarmined that harvest wilt not ham existing wiki
populations; and resident fish will not be planted in drainages of eteélhead watsra if
CDFG has determined that wll Intarl‘ere with steehead populaﬂom

" (d) Senate Bill 1086

The State of Callfonia passed Senate Bill 1086 In 1988, cafling for a management plan
to protect, restore, and enhanoe the fish-and riparian habitat end associated wildlife of
the upper Sacramenta River. In response to this legislation, the Resources Agency of
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Califomnia prapared the Upper Sacramento River Fishary and Riparian Habitat
Management Plan. This plan recommends a varety of habitat restoration measures,
including improving spawning gravel, water quality, and passage at dams and
diversions. Senate Bill 1086 appropriated $250,000 to prepare this management plan
and to develop an inventory of riparian lands.

(¢) Trout and Steelhead Conseivation and Management Planning Act of 1979

This Act declares that It is a policy of the State o establish and maintalr wild trout end
stealhead stocks in suitable waters of the stats, and astablish angling mgula:lom
designed to mairtain wild trout and steethead through natural production.

(f) Central Valley Spring-Run Chinook Salinon Restoration Efforts

The decline of sprhg-run Chinook salmon in Mill, Deer, and Antelope Creeks has
instigated habitat restoration efforts for these cresks. The Spring-Run Chinook Saimen
Workgroup hes besn established with the purpose of exploring measures to recover
these populations in ordsr to avert a listing of the spring-run population under the ESA.
Restoration efiorts for spring-run Chinook sakmon are likely to benefit staslhead.

(I}thandGamComlmimWaterPnllq

Itismepolicyoﬂha CFQC that the quantity and qualﬂyaﬂha waters of the state should

portioned and malintalned to produce and sustain the maximum numbara of fish
and wildlife. It requires that CDF(@G review and comment on proposed water L
development projects and applications for uss, and recommends and seeks adoptlnn of
proposals necessary or appropriate for the protection and anhannsmant of Mh amnd
wildiife and thelr habitats.

The CFGC policy on Cooperatively Operated Rearing Programe states that the bulk of
the Stete's saimon and sieelhead resources shall be produced naturally and that the
State's goals of maintaining and Increasing natural production take pracedence over the
goals of cooperatively operated rearing programs. Saction 1200 &f seg. of the Fish and
Game Code authorizes CDFG to enter into agreements with counties, nonprofit gro

and privata persons for the management and operation of rearing facilities for salrnun
and steelhead. All such agreements shall be in accordance with the policies of the
OFGG and the criteria of CDFG which goveim the operation under such agrumams.

—_ﬂISi]ﬁoTi'm mmimf N

itIs the pollcy of CODFG 1o maintaln the genetic integrity of all identifiable stocks of
salmon and steethead in Califomia. Each salmon and steelhead stream shall be
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avaluated by CDFG and the stocks classified aonordlng to their probabla genatic source
and degrae of Integrity. .

(§) California Fish and Game Code 1385 #f req. .
Algo known as the Callfornia Riparian Habltat Conservation Act established this

program to protect, preserve, and restore riparian habitat mmughout Calfomnia lhrnugh
acquisition of Interests and rights in land and waters. g

(k) California Fish and Game Code 2786(c)

Under the Callfomia Wildlifa Protection Act (CWPA) of 1980, CDFG code 2786(e)
stipulates that funds allocated under CWPA may be used for acquisition, restoration, or
enhancement of aguatic habitat for spawning and reaﬂng of anadrmmus salmonlds and

trout resourncas.

(@) California Fish and Game Code 6900 of seq.

. it is the policy of the State to significantly increase the natural production of salmon and
steelhead, and existing natural saimon and steslhead habitat I8 not to be diminished
further wﬂhout oﬁsatthg impacts of lost habitat. -

(m)CalItnthatu'Codelm T

Declares that the use of water for preservation and enhancemant of fish and wildlife:
resources is a beneficlal use, Requings the State Water Resources Control Board
(SWRCB} to notify CDFQ of any appilcation for permit to appropriate water.

(n) California Water Code 1707

This law passed by the Califomia Legislature and signed by the Govemor in 1891,
autharizes a water right owner to petition the SWRCB for a change for purposes of
praserving or enhancing wetlands, habitat, flsh, and wildiife. It authorizes the SWRCB to
approve the petition, regardiess of whether the proposed usa involves a diversion of - -
water. Generally, the law allows for an existing water right to be left In the stream 10
benefit fish and wildife, Instead of belng diverted for consumptive or dut-of-stream uses.

(0) Association of Caltfurnia Water Agencies

Tha Amclaﬁurl of Calliornia Water Aganolas have pmpmd and m.l:mitbd to NOM

anadromous salmmlds In watmm located ﬂ'lroummrl Iha alata Thm ara a hosl of
voluntary and mandatory efforts to restors saimonids and their habitat. As an sxampile, °
the Carmel River Captive Steelhead Broodstock project ks the only cooparative

spawning and rearing facliity In Callfornla operated solely for genetic consarvation of a
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native steslhead stock. This program was neceasary to guarantee the survival of the
Camnel River steelhead population and to speed its recovery. Another captive breeding
facility has been proposed for Flllmore Hatchery on the Santa Clam River. Other
activities include: fish rescues, gravel replacement, population monitoring, commecting
fish passage problems, changes in water drafting and conveyance schedules, and
public education outreach.

(p) The Water Quality Control Plan (Basin Pian) for the California Regional Water
Quality Control Board, Central Valley Reglon

This Basin Plan designates cold water habitat for the North Fork Feather River. Recant
presentations madse by the Paclfic Gas and Electric Company with regard to the Rock
Creek / Cresta (FERC No. 1882} and Upper North Fork Feather River (FERC No. 2105)
show that maintaining water temparature at 20° Calslus or below is achievable with the

temperature control device proposed for Lake Almancr.
http//www.swreb.ca.govrwqchS/available_documents/basin_plans/bsnpinab.pdf

(@) US Government 2
Ceatral Valley Project Improvement Aet (CVPIA)
The CVPIA was signed Into law on October 30, 1982. The CVPIA amends the
authorization of the Dapanment of Interior'a CVP 1o give fish and wildlife protection,
restoration, and mitigation projects equal priority with Imigation and domestic water
usas. The CVPIA alse makes fish and wildlife enhancement equal in Importance to
power generation. The CVPIA identifies several specific measures to mest these new
priorities and sets a broad goal of sustaining natural populations of anadromous fishes
In Central Valley rivers ari streams. Specific provisions of the GVPIA that potentiafly
benefit staalhead (and which have already bean inltiated) include: dedicatlon of 800,000
acre-feet of CVPIA yiekd for fish and wildiife; release of pulsed flows to increass survival
of migrating anadromous fish; and installation of fish screens at water diverslona. The
CVPIA also places limltations on water contracting and establishes a restoration fund of
50 milion dollars annually. More specifically, the CVPIA requires the Sacratary of the
Intarior to develop and implement “a program which makes all reasonable sfforts to
ensure that, by the year 2002, the natural production of anadromous fish in Central
Valley rivers and streams will be sustalnabie, on a long term basls, at lavels not less
than twice the average levels attalned during the pseriod of 1967- 1981 (Section

. 3406[b](1]). This program |s already in progress and is inown as the Anadromous Fish
Restoratlon Program (AFRP). A coalition of fish experts from the Federal and State

- —agencles; privats industry and-academie (AFRP Core-Group) has developed a working
plan for restoring salmon and stesthead In the Central Valley. The working plan
provides a platform upon which the participating agencies and public will bulld a final

* 2 Plaase sne "NOAA Fisheries Fesource Goals and Objectivea® for & further discussion of
leglalation.
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plan. Actions are recommended for each watershed. They cover a broad spectrum of
habltat restoration activities, such as Improving instream flows, maintaining adequate
water iemparatures, cormecting fish passage problems at dama and diversions, end
restoring spawning gravel and riparian habitat. The population abundances goal for
steelhead is 13,000 adults per year spawning upstream from the Red Bluff Diversion
Dam In the Sacramento River. Because there is insufficlent data of steelhead in other
stroams and rivers in the Central Valley, it has so far been impossible to set numeric -
restoration goels for these other streams. Further detalls on the recommended actions
may be found in the Working Paper on Restoration Needs: Habitat Restoration Actions
o Double -Natumal Productian of Anadromous Fish in the Central Valley of Califomia.

{r}) MSFMCA

Pacific coast salmon (Oncerkynchus spp.}- Amendment 14 (May 2000), Appendix A
Identification of Essential Fish Habitat, Adverse Impacts, and Recommended Conservation
Measures for Salmon (August 1999) and Appendix B (Description of the Ocean Salmon Fishery
and its Social and Beonomic Characteristics {August IM))mmePMﬁcHahﬂyhlmwt
CouncilBs Pacific Coast Salmon Plan (1997)

Faather River Relicensings

NOAA Fisheries ls requesting a coordinated passage investigatiori io be underiaken by
the Oroville (FERC No. 2100), Poe (FERC No. 2107), Upper North Fork Feather River
(FERC No. 2105), and South Feather (FERC No. 2088) relicensings.

Restaring Central Valley Streama — A Plan for Action (1993)

Steelhead Restoration and Management Plan for California (1998)



